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The FTC plans to follow Europe’s precautionary approach to antitrust by enacting preemptive
rules of per se illegality. But American precautionary antitrust is both unlawful and economically
harmful, as it opposes dynamic competition, which benefits consumers and innovation.

KEY TAKEAWAYS

= The FTC holds rulemaking authority to regulate unfair methods of competition (UMC),
and one of the regulatory goals it has set for 2022 is to use that power to enact ex ante
rules of per se illegality.

= The FTC’s plan violates settled case law, ignores statutory language, and overlooks the
fact it lacks any congressional mandate to engage in UMC rulemakings. Its only mandate
is to engage in rulemaking for consumer-protection matters.

= The FTC’s plan to engage in UMC rulemaking activity is not just illegal, but also
economically harmful as it embodies the logic of the precautionary principle—
preemptively banning innovative and disruptive behaviors.

= Antitrust through preemptive rules of per se illegality—or “precautionary antitrust”—
borrows from the European school of precautionary antitrust already at play with the
Digital Markets Act.

= U.S. antitrust agencies should push back, rather than endorse European precautionary
antitrust, given the costs such a static approach impose on American innovation and
consumers.

= Agencies should instead adhere to principles of “dynamic antitrust,” wherein evolutionary
economics meet an evolutionary application of the law through the adjudicative process.
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INTRODUCTION

Led by Neo-Brandeisians, the Federal Trade Commission (FTC) wants to enhance its rulemaking
authority to prohibit so-called “unfair methods of competition” (UMC).! The FTC currently
enforces both antitrust laws—namely the Sherman Act of 1890 and the Clayton Act of 1914—
and Section 5 of the Federal Trade Commission Act of 1914 (FTCA), which prohibits UMC.?
Adding to these well-accepted enforcement actions, it now wishes to be able to preemptively ban
UMC with ex ante rules using an arcane provision of Section 6(g) of the FTCA.3Section 6 grants
the FTC the power to “[flrom time to time classify corporations and ... make rules and
regulations for the purpose of carrying out the provisions of this subchapter.”*

Despite lacking a valid legal basis, the Neo-Brandeisian FTC wants to weaponize this murky
provision to engage in rulemaking activity on UMC.® While the FTC was once thought of as being
second only to Congress as the most powerful legislative body in the United States, its
rulemaking authority has experienced several setbacks.® But the new FTC controversially wants to
once again engage in regulatory overreach by revitalizing the once-buried preemptive rules
regarding UMC and has recently rescinded a statement it made on UMC in 2015, thereby
removing any constraints regarding its desire to adopt ex ante rules of competition.’

Consequently, the FTC’s regulatory agenda for 2022 includes a plan to design new rules
governing the UMC under Section 5 of the FTCA.8 The FTC has an excellent track record of
challenging conduct through both its internal administrative process and judicial process.® And
with the current FTC keen to pursue an unrestrained Section 5 rulemaking authority on UMC, the
“national nanny” is back.!®

However, a careful legal analysis reveals that the FTC does not have congressional authorization
to do so. Furthermore, detailed economic research shows that, should the FTC engage in
unjustified UMC rulemaking, United States antitrust enforcement would follow the flawed
European example of preemptively prohibiting innovative behaviors—essentially engaging in
“precautionary antitrust.” !

With the current FTC keen to pursue an unrestrained Section 5 rulemaking authority regarding UMC,
the “national nanny” is bhack.

The new FTC chair, Lina Khan, gained greater control over future rulemaking initiatives with self-
granted powers.!? And this unfettered FTC currently shows little sympathy for constitutional
limits with its power grab.!® Despite this, the FTC must refrain from engaging in precautionary
antitrust by making UMC ex ante rules. Otherwise, congressional and judicial backlashes will be
needed to preserve American innovation and consumer benefits.

THE NEO-BRANDEISIAN PUSH FOR PRECAUTIONARY ANTITRUST

Radical reformers of antitrust laws—the Neo-Brandeisians—have expressed at length their
frustration with how time-consuming antitrust lawsuits must be in order to achieve tangible
results. They question the very principles of antitrust enforcement by advocating for a shift from
ex post judicial enforcement to the ex ante design of competition rules. Such a push calls for
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precautionary antitrust despite the absence of a legal basis and without due regard to the
inevitable economic harm it would generate.

Move Fast and Break Things: The Neo-Brandeisian Case Against Antitrust
The FTC has embraced the Neo-Brandeisian argument that ex post judicial enforcement of
antitrust laws is unsuitable for today’s economy.

Indeed, the 2022 regulatory agenda of the FTC published on December 15, 2021, asserts that
“the case-by-case approach to promoting competition, while necessary, has proved insufficient,
leaving behind a hyper-concentrated economy whose harms to American workers, consumers,
and small businesses demand new approaches.”** The FTC announced that for 2022 it “will
consider developing both unfair-methods-of-competition rulemakings as well as rulemakings to
define with specificity unfair or deceptive acts or practices.”'®

This report demonstrates that the FTC cannot—and should not—adopt UMC rulemakings, but
can and should consider rulemakings for unfair or deceptive acts or practices (UDAP) specifically
targeting consumer protection.

That assertion in the 2022 regulatory agenda echoes years of Neo-Brandeisian calls for taking
“antitrust away from the court.”!® The FTC chair herself lamented the “highly costly and
protracted” judicial enforcement of antitrust laws.!” Because “generalist judges struggle to
identify anticompetitive behavior and apply complex economic criteria in consistent ways,”
antitrust laws need to be applied preemptively by the FTC. In that vein, it is believed that “the
Commission has in its arsenal a far more effective tool that would provide greater notice to the
marketplace and that is developed through a more transparent and participatory process:
rulemaking.” &

Beyond the criticism of the cost and length of the judicial process, the case for antitrust via
rulemaking pares down to an assault on the very fundamentals of antitrust enforcement.

It is thus questionable whether the FTC will, without prejudice, “explore whether rules defining
certain ‘unfair methods of competition’ prohibited by Section 5 of the FTCA would promote
competition and provide greater clarity to the market.”*° And if it does, there is little doubt that
the FTC would conclude that UMC rulemakings are necessary, since the FTC chair herself wrote
and advocated in that vein a couple of years ago.

In March 2021, Slaughter launched a “rulemaking group” at the FTC, contending, “It is ... time
for the commission to activate its unfair methods of competition rulemaking authority in our
increasingly concentrated economy, and [| am] excited for this new rulemaking group to explore
all the possibilities.”?° White House competition policy adviser Tim Wu has also advocated for
antitrust via rulemaking, stating, “The promotion of competition—the antitrust regime—remains
rooted in an adjudication model and might even be described as stuck there. More effective and
widespread promotion of competition may require more widespread and effective use of pro-
competitive rulemaking by a broader variety of agencies.”?!

Unsurprisingly, President Biden's Executive Order on Competition in July 2021 embodies the
belief that rulemaking authority can spur competition.?? Specifically, the order asks the FTC
chair to “exercise the FTC’s statutory rulemaking authority ... to curtail the unfair use of
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noncompete clauses and other clauses or agreements that may unfairly limit mobility,” and to
exercise the FTC’s statutory authority for a wide range of issues from data collection to
occupational licensing.?® Nevertheless, the executive order does not grant or recognize any
rulemaking authority for the FTC concerning UMC.2*

All these Neo-Brandeisian efforts unduly discredit traditional antitrust enforcement. Indeed,
beyond the criticism of the cost and length of the judicial process, the case for antitrust via
rulemaking pares down to an assault on the very fundamentals of antitrust enforcement. Even
Tim Wu has acknowledged that regulatory regimes for competition might lead to the annihilation
of antitrust, since compliance with the tailor-made rules of competition precludes subsequent
claims of violation of antitrust rules.?®

Additionally, antitrust via rulemaking constitutes an assault on antitrust principles such as the
necessary judicial balancing exercise inherent to the widely acclaimed rule of reason.?® The
criticism of the rule of reason is instrumental to promoting broad rules of per se illegality. The
FTC would preemptively lay down prohibitions and obligations irrespective of their pro-
competitive and pro-innovative effects.

From Ex Post to Ex Ante Rules on Competition: The Assault on Efficiencies

Against this background, Neo-Brandeisians want to intervene in the markets quickly and harshly.
In other words, absent any consumer harm, blanket prohibitions and bright obligations will
replace the evidence-based, fact-finding exercise of judicial enforcement of antitrust laws. Ex
post judicial enforcement of antitrust supposedly is inferior to ex ante regulatory enforcement of
antitrust laws in terms of procedural fairness, minimizing unintended consequences, and
allowing for the evolutionary process of the common law to align with the evolutionary process of
creative destruction.?’

Neo-Brandeisians disregard the merits of the rule of reason, allowing for efficiency considerations to
be contemplated in antitrust enforcement, thereby favoring rules of per se illegality.

After having first emerged from the Standard Oil/ case of 1911, the rule of reason was
subsequently well articulated and defended in Chicago Board of Trade v. United States (1918),
which Justice Louis Brandeis and the rest of the court unanimously supported.® Neo-
Brandeisians, while claiming inspiration from Justice Brandeis for their antitrust revolution,
mischaracterize the rule of reason as being incongruent to antitrust laws. They disregard the
merits of the rule of reason and allow for efficiency considerations to be contemplated in
antitrust enforcement, thereby favoring rules of per se illegality.

Acclaimed author and professor Herbert Hovenkamp wrote, “Brandeis’ statement of the rule of
reason ... has been one of the most damaging in the annals of antitrust ... [as it] has suggested
to many courts that ... nearly everything is relevant.”?° Brandeis’ rule of reason justified price-
fixing arrangements but supported a rule of explanation and not per se rules of illegality, as Neo-
Brandeisians too often advocate for.

In 2015, citing leading antitrust authorities, the FTC confidently stated that “the ‘rule of reason’
is the cornerstone of modern antitrust analysis.”3° Today, the Neo-Brandeisian FTC are waging
war against this rule of reason—the very core of that antitrust analysis.
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Despite the well-established judicial enforcement of antitrust rules, Neo-Brandeisians believe
that “broken antitrust rules” require a shift toward ex ante competition rules whose efficiency
arguments (including innovation) are disparaged, if not prohibited.®! The Neo-Brandeisian FTC
has an apparent disregard for the rule of reason, despite it being a fundamental principle of the
balancing exercise inherent to antitrust analysis. Indeed, when rescinding the FTC’s bipartisan
statement from 2015 that the FTC would rely on the rule of reason to analyze UMC, the new
FTC has explicitly stated:

Importing the rule of reason’s likelihood requirement would abrogate the commission’s
statutory mandate to combat incipient wrongdoing before it becomes likely to harm
consumers or competition ... Tying Section 5 back to this framework [of the rule of reason]
offends the plain text, structure, and legislative history of Section 5 and needlessly
constrains the commission from taking action to safeguard the public from unfair methods
of competition.3?

The controversial claim that the 2015 bipartisan statement on UMC “offends” the text and spirit
of Section b remains unsubstantiated because nothing in Section 5 prohibits the FTC from
staying faithful to one of the fundamental principles of competition analysis (i.e., the rule of
reason), and the 2015 bipartisan statement does not contest the fact that Section 5’s UMC may
condemn practices beyond the remit of the Sherman and Clayton Acts. The FTC’s rescission
itself “offends” the bipartisan consensus that acknowledges not only the FTC’s practice on
Section 5 but also the relevant jurisprudence.®

To enact ex ante rules prohibiting such conduct irrespective of their efficiencies amounts to adopting
a precautionary attitude to potentially innovative and disruptive business practices.

To prohibit conduct with no consideration for the rule of reason leads to false positives whereby
agencies and courts prohibit pro-competitive and pro-innovative behaviors. Worse yet, enacting
ex ante rules prohibiting such conduct regardless of the efficiencies gained amounts to adopting
a precautionary attitude to potentially innovative and disruptive business practices.

In a call to stop using the word “antitrust” and start calling it “competition policy,” Neo-
Brandeisians aim to preemptively prohibit certain practices they dislike by shifting from ex post
judicial enforcement to ex ante regulatory rules on competition.®* The risk of false positives is
considerable, with the over-deterrence of beneficial behavior looming large.®® But the temptation
to issue bright rules of the game seems too high for advocates not to travel this unsecure and
potentially harmful road.

The new FTC wanting to use Section 5 rulemaking authority regarding UMC without the
necessary legal basis would constitute a power grab. In short, the FTC runs the risk of unlawfully
engaging in UMC rulemaking.

AMERICAN PRECAUTIONARY ANTITRUST IS LIKELY ILLEGAL

The new FTC wants to use Section 5, and especially Section 6(g), of the FTCA as a competition
tool to define ex ante rules that prohibit UMC. However, such practices are legal under antitrust
laws (i.e., the Sherman Act and the Clayton Act). Before delving into the weakness of Section
6(g) as a valid legal basis for enacting ex ante rules of competition, it is crucial to understand
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that Section 5 of the FTCA declares that “unfair methods of competition in or affecting
commerce, and unfair or deceptive acts or practices in or affecting commerce, are hereby
declared unlawful.”3®

UMC refer to antitrust matters, while UDAP relate to consumer protection matters.®” The most
important question is whether the FTC has regulatory authority to lay down administrative rules
preemptively prohibiting UMC or UDAP.

The use of Section 6(g) of the FTCA to enact ex ante rules on UMC prohibited under Section 5 of
the FTCA lacks a sufficient legal basis. It amounts to precautionary antitrust—namely, applying
the precautionary principle to antitrust matters despite unintended consequences. American
precautionary antitrust through Section 6(g) is likely unlawful, as it constitutes a power grab from
the FTC without sufficient legal basis.

The Impossibility of Defining “Unfair Methods of Competition”

As the late Gilbert Montague explained, the congressional debates regarding the proposed FTCA
did not help clarify with satisfactory precision the lawmakers’ intent behind prohibiting UMC in
the FTCA.® The general prohibition of “unfair competition” was favored over “an attempt to
define the numerous unfair practices, such as local price-cutting, interlocking directorates, and
holding companies intended to restrain substantial competition.”3°

Senator Newlands, the main sponsor of the FTC bill, ambiguously defined “unfair competition”
as including i) all violations of the antitrust laws, ii) any act affecting a competitor for which any
remedy “lies either at law or equity,” and iii) any act affecting a competitor that is “against
public morals.” However, another senator, Albert Cummins, warned that “the unfairness must be
tinctured with unfairness to the public; not merely with unfairness to the rival or competitor ...
We are not simply trying to protect one man against another; we are trying to protect the people
of the United States, and of course, there must be in the imposture or the vicious practice or
method something that tends to affect the people of the country or be detrimental to their
welfare.”*9 Senator Cummins seems to have been referring more to deceptive practices than to
unfair competition in his language, anticipating the consumer welfare standard.

But it is clear from the congressional debates that courts will have to define the vague expression
of “unfair competition,” as the judiciary only has the power to define this notion on a case-by-
case basis. Indeed, unfair competition is understood only narrowly due to lawmakers’
interventions during the discussion of the FTC bill. It appears that unfair competition refers to
the breach of ethical rules of a profession, the violation of trademarks, and the use of deceptive
means by competitors to infringe on both the intellectual property rights of rivals and well-
accepted rules about professionalism.

Indeed, Senator Borah argued that “the court in no instance undertakes to define or even discuss
‘unfair competition’ separate and apart from the infringement of trademarks. Nothing therein
contained gives the slightest suggestion as to the general rules of business.”*! Senator Sterling
perceived unfair competition as potentially ensuring the respect of the “innumerable standards
of business morals, to questions of business ethics.”*?> However, the vagueness of the term may
open the doors to an “overzealous and self-constituted guardian of the business morals of the
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community” to express his “fear or jealousy of a business rival.”** Unless the generality of the
term is narrowly defined, the FTCA will be prone to reducing competition under the moniker of
“unfair competition.”

Also, Senator Sutherland claimed that although they knew what unfair competition meant, no
one knew what UMC were: “l do know that the words ‘unfair competition’ has a very well settled
meaning in the law and that the words ‘unfair methods of competition’ have not ... What are
unfair methods of competition? Can anybody tell me?”44 He misrepresented unfair competition
as “an attempt upon the part of one person or a corporation to impose his or its goods or
business upon the public as the goods or business of another.”#® Again, this notion of deceptive
representation better corresponds to UDAP (consumer protection policy) than UMC (competition
policy). It is the very desire to go beyond the misrepresented meaning of unfair competition that
prompted Senator Hollis to suggest that “unfair methods of competition” be replaced with
“unfair competition.” The confusion is further expanded because the leading senators
responsible for the bill affirmed that the two expressions meant the same thing.*®

Therefore, not only are “unfair competition” and UMC to be defined narrowly to mean
“professional rules of conduct” and “lack of misrepresentation,” but the courts alone (and not
the FTC itself) may have the task of defining them on a case-by-case basis.

Most of the practices referred to during the congressional debates as potential instances of unfair
competition were, shortly after the passing of the FTCA, found to be examples of “fair and just”
competition—namely, the essence of competition whereby a company undercuts rivals with
better and cheaper products.*’

Irrespective of the highly confusing congressional debates surrounding the vagueness of UMC,
one can draw two conclusions: UMC certainly go beyond antitrust violations to include
professional misconducts such as misrepresentations by companies that do not enjoy
“monopoly” power (but are only at a nascent stage of development). Irrespective of the
vagueness of UMC, the FTC has no power to define this notion—namely, the judiciary remains
the legitimate power of government tasked with the need to determine on a case-by-case basis
what UMC mean in practice.

In conclusion, an honest assessment of the legislative history of the FTCA can only lead to great
humility concerning the meaning of UMC.*® As Maclntyre and von Brand put it, despite the
initial objective to minimize business uncertainty regarding antitrust violations, “it is ironic that
the FTC was to be given the broadest conceivable mandate under its organic act, namely, that of
defining and prohibiting ‘unfair methods of competition.’”*? Finally, the legislative history of the
FTC reveals that there is no clear evidence of congressional authorization for the FTC to engage
in substantive rulemaking for UMC, and courts will repeatedly ensure that the FTC respects its
regulatory constraints.
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As previously detailed, the FTC has recently rescinded a statement on UMC issued by the FTC in
2015.%° It announced that, when challenging practices that may be UMC under the standalone
Section b authority, the FTC will:

= apply traditional antitrust analysis, with the “promotion of consumer welfare” as
its objective;

= apply a “framework similar to the rule of reason,” with due consideration for efficiency
arguments; and

= be “less likely” to use its standalone Section 5 authority if a practice falls within the
ambit of the Sherman or Clayton Acts.%!

The 2015 statement emerged as a need to prioritize a common-law approach to UMC rather than
“a prescriptive codification of precisely what conduct is prohibited.”%? In other words, antitrust
laws’ ex post judicial enforcement was preferred over ex ante regulatory rules on UMC to fight
anticompetitive conduct.

American precautionary antitrust through Section 6(g) is likely unlawful as it constitutes a power grab
from the FTC without sufficient legal basis.

The expression “unfair competition” harkens back to the very origin of the FTC and its
predecessor, President Roosevelt’s Bureau of Corporations. As Neil Averitt of the FTC stated:

For Roosevelt, antitrust was anti-big business and, in many industries, anti-efficiency.
Roosevelt didn’t want to break up big firms, he wanted to keep them honest. To that end,
he sought a Bureau of Corporations in 1903. After Congress created it, the Bureau soon
wrote that antitrust laws should essentially be displaced by-laws using an interesting term:
“unfair competition.” 3

While the next president, William Howard Taft, saw antitrust enforced by courts, Roosevelt
envisaged antitrust enforced by an administrative agency. His successor Woodrow Wilson favored
antitrust enforced via precise rules designed by the legislature. With the passing in 1914 of the
FTCA creating the FTC and prohibiting UMC, together with the Clayton Act prohibiting certain
incipient practices, Wilson combined Roosevelt’s and his vision atop Taft's preference for
traditional judicial enforcement of antitrust rules. But what do UMC mean in the context of
Section b of the FTCA? Prohibited practices under Section 5, which are already illegal under the
Sherman Act and the Clayton Act, constitute an uncontroversial matter. Indeed, the legislative
history of the FTCA demonstrates that UMC (together with the Clayton Act prohibitions) aim

to preemptively prohibit some conduct by firms that do not enjoy market power (or a

monopoly position).

By rescinding the 2015 UMC statement, the Neo-Brandeisian FTC wants to explore ex ante rules
that preemptively prohibit specific behaviors whose anticompetitive effects remain unclear. This
shift from ex post judicial enforcement to ex ante regulatory rules to address antitrust matters
illustrates the rising precautionary logic in competition enforcement—or precautionary antitrust.
Not only is such precautionary antirust economically harmful, but it is also legally unfounded.
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The FTC does not have the legislative authority to enact rules of UMC. Judicial and legislative
history sheds light on the limits of the current FTC’s efforts to enact ex ante rules on
antitrust matters.

However, substantive rulemaking authority refers to an even more controversial aspect of the
FTC’s Section b authority—namely, the claim that Congress empowered the FTC to adopt ex ante
rules under Section 6(g).>* In other words, does Section 5, in general, empower the FTC to adopt
ex ante rules about UMC and UDAP? In short, the answer is positive concerning UDAP (the FTC
can adopt ex ante rules on the grounds of consumer protection) but negative concerning UMC
(the FTC cannot adopt ex ante rules on the grounds of competition policy).%® As Robert Pitofsky
once claimed, “Section 5 is the most marvelously flexible instrument of consumer protection that
| could imagine.”%¢ In other words, Section 5 rulemaking is a consumer protection (UDAP)
instrument, not an antitrust instrument (UMC).

The FTC has no congressional authorization to engage in substantive rulemaking concerning
UMC. But, since “no rule is valid unless it is authorized by law and promotes a statutory purpose
of some kind,” the FTC has no rulemaking authority regarding UMC.*’

The FTC does not have the legislative authority to enact rules of UMC. Judicial and legislative history
shed light on the limits of the current FTC’s efforts to enact ex ante rules on antitrust matters.

What is controversial is industry-wide prohibitions of business practices for antitrust purposes as
a standalone basis under Section 5 of the FTC.%® Indeed, Senator Newlands introduced the FTC
bill and explained unfair competition by stating, “There are numerous practices tending toward
monopoly that may not come within the antitrust law provisions and amount to a monopoly or to
monopolization. We want to check monopoly in the embryo.”®°

During the congressional debates of the FTC bill, Senator Cummins made clear that “the attempt
is to go further and make some things offenses that are not now condemned by antitrust law;
That is the only purpose of Section 5—to make some things punishable, to prevent some things,
that cannot be punished or prevented under antitrust law."”°

This prohibition of embryonic “unfair competition” complements the Clayton Act prohibitions
with preemptive enforcement actions.®! But, irrespective of the fact that such activities are
questionable, they do not grant the FTC substantive rulemaking authority, or the power to enact
ex ante rules beyond congressional language.

Several arguments justify the absence of rulemaking authority by the FTC when it comes to UMC.
First, the Supreme Court has historically been reluctant to grant the FTC broad regulatory
powers. Second, Congress has failed to provide the FTC with a valid legal basis for UMC
rulemakings, unlike the explicit permission it offered the FTC for UDAP rulemakings.

The Supreme Court Limited the FTC's UMC Rulemaking Authority

The FTCA alone does not allow the commission to enact substantive rulemaking. Indeed, the
bill's pertinent legislative report, which then became the FTCA, explicitly states that “the
establishment of a commission having powers of regulation or control of prices ... has no place in
the bill now reported.”®? In other words, the FTCA did not grant the FTC the power to enact
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substantive prohibitions beyond those of the Clayton Act, which contains a list of
prohibited practices.

The FTCA enabled the FTC to enforce the previous antitrust rules (i.e., those of the 1890
Sherman Act) and the expressed prohibitions contained in the 1914 Clayton Act.®® However, the
FTCA did not grant the FTC further substantive rulemaking authority without a subsequent
congressional intent stating otherwise, as in the case of UDAP rulemakings.®*

In the years following the 1914 passing of the FTCA, the Supreme Court had the opportunity to
repeatedly express its reluctance to grant the FTC broad regulatory powers under Section 5.
Three cases illustrate this reluctance: the Gratz decision of 1920, the Alesner decision of 1929,
and the Raladam decision of 1931.%°

Neo-Brandeisians now want to resurrect Brandeis’s minority opinion in Gratz as a priority in the 2022
FTC regulatory agenda against judicial precedents.

In Gratz, the FTC argued that tying arrangements were illegal under Section 3 of the Clayton Act
and under Section 5 of the FTCA. According to the FTC, these practices harmed rivals and
thereby were “unfair methods of competition.” The Supreme Court ruled on this case that “it is
for the courts, not the commission, ultimately to determine as a matter of law what [UMC]
include.”®® Notably, Justice Brandeis dissented and argued that the FTCA had left the
determination of UMC to the commission:

What section 5 declares unlawful is not unfair competition. That had been unlawful before.
What that section made unlawful were “unfair methods of competition”; that is, the
method or means by which an unfair end might be accomplished. The commission was
directed to act if it had reason to believe that an “unfair method of competition in
commerce has been or is being used.” The purpose of Congress was to prevent any unfair
method which may have been used by any concern in competition from becoming its
general practice.®’

It is hard to fathom how tying was then not an already general practice, thereby falling outside
the scope of Brandeis’s peculiar conception of Section 5 of the FTCA. Regardless of such
inconsistency, Neo-Brandeisians now want to resurrect Brandeis’s minority opinion as a priority
in the 2022 FTC regulatory agenda against judicial precedents.

Justice Brandeis, in delivering the Supreme Court’s opinion in A/esner, argued that Section 5’s
UMC could not generate rights to private actions:

Section 5 of the Federal Trade Commission Act does not provide private persons with an
administrative remedy for private wrongs. The formal complaint is brought in the
commission’s name; the prosecution is wholly that of the government; and it bears the
entire expense of the prosecution. A person who deems himself aggrieved by the use of an
unfair method of competition is not given the right to institute before the commission a
complaint against the alleged wrongdoer. Nor may the commission authorize him to do so.
He may of course bring the matter to the commission’s attention and request it to file a
complaint. But a denial of his request is final. And if the request is granted and a
proceeding is instituted, he does not become a party to it or have any control over it.®

INFORMATION TECHNOLOGY & INNOVATION FOUNDATION | JANUARY 2022 PAGE 9



In other words, the FTC has broad discretion to file a complaint under Section 5’s UMC, and the
public interest at stake must be “specific and substantial.” UMC are therefore detached from the
concern of protecting private persons; the purpose of complaints under Section 5 of the FTC is
the protection of the public.®®

Finally, the decision in Raladam illustrates the reluctance of the Supreme Court to grant the FTC
the power to define UMC. Before then, the Sixth Circuit circumscribed in its decision the role of
the FTC as a mere aid to the Department of Justice’s antitrust efforts when it stated that “the
commission came into being as an aid to the enforcement of the general government antitrust
and anti-monopoly policy, and that its lawful jurisdiction did not go beyond the limits of fair
relationship to that policy.”’° The Supreme Court then confirmed the Sixth Circuit’s decision
after the commission had failed to document “the existence of some substantial competition to
be affected,” and went on to detail the limited boundaries of Section 5’s UMC:

It is obvious that the word “competition” imports the existence of present or potential
competitors, and the unfair methods must be such as injuriously affect or tend thus to
affect the business of these competitors—that is to say the trader whose methods are
assailed as unfair must have present or potential rivals in trade whose business will be, or
is likely to be, lessen or otherwise injured. It is that condition of affairs which the
commission is given power to correct, and it is against that condition of affairs, and not
some other, that the commission is authorized to protect the public.”?

From these three decisions, it appears limpid that the courts were willing to circumscribe the
FTC's regulatory reach under Section 5 of the FTCA to a narrow notion of UMC.’2 This aspect
remains unchanged despite a controversial decision by the Sixth Circuit.

The FTC still does not have substantive rulemaking authority with respect to UMC, as neither the
Supreme Court nor Congress would accept it.

The question of whether the FTC can enact ex ante rules to preemptively regulate UMC through
its rulemaking authority was controversially addressed in the National Petroleum Refiners
Association v. FTC case of 1973.7% Congress ratified the D.C. Circuit’s decision with the
Magnuson-Moss Act, wherein the FTC’s rulemaking authority remained conscribed to UDAP.”*
The FTC did not receive congressional authorization or judicial assent to engage in UMC
rulemaking, except for procedural and interpretive rules. The FTC still does not have substantive
rulemaking authority concerning UMC, as neither the Supreme Court nor Congress would

accept it.”®

UDAP rulemaking in the 1970s led to fears that the FTC had become unrestrained in its ability
to enact such legislative rules.”® Also, the FTC’s approach to unfairness suffered many setbacks
in the 1980s despite its unquestioned rulemaking authority on UDAP.”” Indeed, a former
director of the Bureau of Consumer Protection noted in 2003 that “in the 1970’s, the
Commission began to use its unfairness authority to legislate against perceived violations of
‘public policy.” This misuse of its unfairness jurisdiction caused consternation in Congress.”’®

As Commissioner Christine S. Wilson aptly pointed out in her dissent for the rescission of the
2015 FTC statement on UMC, “[T]he Commission needs to acknowledge the Commission’s
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losses in the Ethyl/ case, Boise Cascade Corp. v. FTC, and the Official Airline Guides case.”’® In
each of these three decisions issued in the 1980s, the FTC experienced blows from federal
courts not keen on allowing an unchecked expansion of the Section 5 rulemaking authority of
the FTC.%°

Therefore, the “chastened” FTC abandoned its rulemaking initiatives on UDAP even though such
rulemaking authority was legitimate.®! Consequently, the controversial rulemaking authority of the

FTC on UMC is likely to suffer comparable, if not more significant, congressional setbacks.

Congress Failed to Pass a Legislative Authorization for FTC’s UMC Rulemakings

The Antitrust Law Section of the American Bar Association has recently stated that, regarding the
FTC’s substantive rulemaking authority on UMC under Section 6(g), “Congress did not intend to
give the agency substantive rulemaking powers when it passed the Federal Trade Commission
Act.”® Any attempt to advocate otherwise would be ill-fated and vain.®

Congress needs to authorize agencies to adopt rules. Indeed, as Kerwin and Furlong wrote, it is
widely accepted that:

No rule is valid unless it is authorized by law and is promoting a statutory purpose of some
kind. Key features of such legislation are the substantive mission it establishes for
rulemaking, the number and timing of rules the agency will be required to write, the degree
of discretion the agency enjoys in determining the content of rules, and the procedural
requirements imposed on the agency.®*

The rulemaking process is long and meticulous but guarantees the legal basis and procedural
compliance of the rules to be adopted. It involves 11 stages, as outlined in table 1.

Table 1: Outline of the rulemaking process®

Stages Procedural Steps Description
Origin of Rulemaking Rules mandated or authorized by law (discretion, procedural
Stage 1 > ,
Activity requirements, volume, and frequency of rules to be produced)
Stage 2 Origin of.Ind|V|duaI Content of legislation; internal sources; external sources
Rulemaking
Authorization to Proceed o :
Stage 3 with Rulemaking Priority-setting process; the agency approval process
Goals of the rule; Legal requirements; Information
Stage 4 Planning the Rulemaking  requirements; Participation plan; Securing necessary
resources; Assigning staff
Developing the Draft Collection of information; Analysis of information; Impact
Stage 5 Rule ping studies; Internal consultations; External consultations; Draft
language; Implementation plan
Stage 6 Internal Review of the Horizontal review; Vertical review
Draft Rule
External Review of the Office of Management and Budget; Congress; Interest groups;
Stage 7 ;
Draft Rule Other agencies
Stage 8 Revision and Publication Notice of Proposed Rulemaking transmitted to the Federal

of the Draft Rule

Register
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Stages Procedural Steps Description

Receipt of written comment; hearings; review and analysis of

Stage 9 Public Participation public input; draft responses

Stage 10 Action on the Draft Rule Choice of alternatives (changes, further consultations,

abandon)
Post-rulemaking Staff interpretations; Technical corrections; Respond to
Stage 11 - o
Activities petitions; Prepare for litigation

The rulemaking process is meticulous, but it is not well-suited to agencies’ proposed policy
changes and cannot start without congressional authorization.

Regarding Section 5, the FTC'’s rulemaking authority on UDAP was derived from Congress
passing the Magnuson-Moss Warranty-Federal Trade Commission Improvements Act (Magnuson-
Moss Act) in 1975.8 Before the Magnusson-Moss Act was passed, the very ability of the FTC to
engage in rulemaking for UDAP—and not merely through adjudication—was widely in doubt,
including by members of the commission.®’

Congress authorized the commission’s rulemaking authority regarding UDAP and denied the
commission’s rulemaking authority regarding UMC.

Also, regarding the rulemaking authority of the FTC concerning UDAP, Section 18 of the FTCA
clearly states that “the Commission may prescribe (A) interpretive rules and general statements
of policy concerning unfair or deceptive acts or practices in or affecting commerce ... (B) rules
which define with specificity acts or practices which are unfair or deceptive acts or practices in
or affecting commerce.”®® Consequently, the FTC’s rulemaking authority for UDAP is unequivocal
but cumbersome.®®

But contrary to the current Neo-Brandeisian FTC that wants to promulgate legislative rules for
UMC rulemaking, the Magnuson-Moss Act explicitly excludes such a possibility:

The Commission shall have no authority under this subchapter, other than its authority
under this section, to prescribe any rule with respect to unfair or deceptive acts or
practices in or affecting commerce (within the meaning of section 45(a)(1) of this title).
The preceding sentence shall not affect any authority of the commission to prescribe rules
(including interpretive rules), and general statements of policy, with respect to unfair
methods of competition in or affecting commerce.®°

Congress authorized the commission’s rulemaking authority regarding UDAP and denied the
commission’s rulemaking authority regarding UMC. The current efforts to make Section 6(g) say
something contrary to congressional intent is bound to fail in courts, since the Magnuson-Moss
Act “is best read as declining to endorse the FTC's UMC rulemaking authority and instead
leaving the question open for future consideration by the courts.”?!

The Magnuson-Moss Act requires written warranties to comply with the “rule of the Commission”
explicitly authorized for the FTC to enact. For instance, Section 102(b)(1)(A) of the act states
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that “the Commission shall prescribe rules requiring that the terms of any written warranty on a
consumer product be made available to the consumer (or proscriptive consumer) before the sale
of the product to him.”°? When Congress wants to prohibit the FTC from enacting specific rules,
it does so explicitly and unequivocally. For instance, Section 102(2) of the act reads, “[NJothing
in this title ... shall be deemed to authorize the Commission to prescribe the duration of written
warranties given or to require that a consumer product or any of its components be warranted.”®3
In short, Congress dedicates efforts to delineate the breadth of the authorization it gives the FTC
when the commission is tasked with enacting ex ante rules on consumer protection.

Following the Magnuson-Moss Act, the FTC was empowered to preemptively issue industry-wide
rules designed to promote the FTC’s policy on consumer protection. Additionally, the FTCA
empowered the FTC to recover civil penalties for violations and seek judicial restitution on behalf
of injured consumers. As early as 1975, the FTC initiated a pilot enforcement program
prohibiting or regulating practices such as bait and switch, door-to-door selling problems, and
the sale of defective goods.%*

The Magnuson-Moss Act provides for an arduous rulemaking process more cumbersome than the
notice-and-comment rulemaking process stipulated by the Administrative Procedure Act (APA).
Since 1975, only seven FTC rulemaking initiatives under the Magnuson-Moss rulemaking
process have been finalized, with each rule taking an average of six years to be adopted.

When Congress wants the FTC to engage in rulemaking activity, it explicitly provides the
necessary authorization. There is no implied authorization.®® The Telephone Disclosure and
Dispute Resolution Act of 1992, the Children’s Online Privacy Protection Act of 1998, and the
Telemarketing and Consumer Fraud and Abuse Prevention Act of 1984 are examples of such
legislative authorizations.®®

The ability of the FTC to adopt UMC rulemakings is close to nil.°” The FTC has adopted only one
ex ante rule as UMC rulemaking: the Discriminatory Practices in Men’s and Boy’s Tailored
Clothing Industry of 1968.°8 This rule was a magistral failure, as acknowledged by the FTC in
1995 when it decided to rescind the rule. Indeed, the rule established a presumption that
promotional allowances and services in the tailored clothing industry that were not provided
following a written plan were not available on proportionately equal terms, therefore

constituting UMC.

When Congress wants the FTC to engage in rulemaking activity, it explicitly provides the necessary
authorization. The is no implied authorization.

In its 1968 ruling, the Supreme Court ordered the FTC to issue detailed guidelines on
promotional allowances to provide better legal certainty. Those “Fred Meyer Guides” guidelines
deemed the industry-specific rule “unnecessary.” Most glaringly, the FTC acknowledged that
“since the rule was promulgated, it does not appear that the agency has ever relied on the rule in
a law enforcement matter, or that any litigant has ever made use of it in a reported private
action. Moreover, no industry members responded to the Notice of Proposed Rulemaking to urge
retention of the rule.” The FTC was bound to repeal the rule to “resolve the inconsistency”
between the rule and the guides. As a telling blow to its rulemaking authority, the FTC
concluded, “The benefits of repealing this Rule include removal of an unnecessary provision
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from the Code of Federal Regulations, the increased efficiency of law enforcement when uniform
standards are applicable, and the increased respect for the law that may be anticipated when
regulations are current and relevant.”?°

The only adopted ex ante rule on UMC failed. But did the FTC ever have the power to enact such
a rule? Because Congress did not pass a similar authorization for the FTC to engage in
substantive UMC rulemaking, the FTC cannot claim regulatory powers not granted to it by
Congress. There is no implied congressional authorization. Only a clear, explicit, and
unambiguous congressional approval can allow the FTC to engage in substantive rulemaking on
UMC. As former acting FTC chairwoman Maureen Ohlhausen and former assistant attorney
general for antitrust at the Department of Justice James Rill aptly noted, “In sharp contrast with
these well-defined grants of power, broad legislative-style rulemaking against unfair methods of
competition under Section 6(g) of the FTC Act would be bounded neither by meticulous
procedural requirements nor by a specific Congressional mandate.” %

As aptly pointed out by Professor Richard J. Pierce, most federal agencies have explicit power to
issue legislative rules to prohibit certain practices ex ante aside from adjudicative powers.!°?
These legislative powers granted to agencies result from APA Section 553, which allows agencies
to issue legislative rules to implement the statutes relevant to the agency. But Pierce also noted
that “in antitrust context, the FTC lacks that power.” Since there is no implied power regarding
rules agencies can adopt, the FTC cannot enact rules on antitrust matters.

The FTC’s UMC rulemaking would not only be unlawful, as Section 6(g) of the FTCA provides an
insufficient legal basis for it, but economically harmful. Adopting ex ante rules of competition
would mimic the European attempt with the Digital Markets Act (DMA), which favors precaution
over innovation.

The shift to ex ante rules of competition illustrates the global rise of precautionary antitrust—first
initiated by the European Commission and then imported to the United States via a misguided reading
of Section 6(g) of the FTCA.

AMERICAN PRECAUTIONARY ANTITRUST IS LIKELY HARMFUL

The FTC lacks substantive rulemaking authority under Section 5 and 6(g) of FTCA to enact
legislative ex ante rules on UMC. But should the FTC nevertheless engage in such a rulemaking
process despite its likely unlawfulness, it would be economically harmful. Indeed, shifting the
enforcement of antitrust laws, and more generally of competition analysis, from ex post judicial
and administrative enforcement where the rule of reason allows for an assessment of the
countervailing benefits of alleged anticompetitive conduct toward an ex ante set of regulatory
prohibitions would lead to false positives that disparage consumer benefits.

Such a shift illustrates the global rise of precautionary antitrust, first initiated by the European
Commission and then imported to the United States via a misguided reading of Section 6(g) of
the FTCA.192 Precautionary antitrust means that the core elements of the precautionary
principle—reversed burden of proof, preemptive prohibitions despite the absence of actual harm,
and preference for the status quo over disruptions—enter into antitrust matters. While the
precautionary principle undermines innovation, precautionary antitrust undermines innovation
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incentives. % Preemptive interventionism characterizes the precautionary logic: It is better to be
safe than sorry. Nevertheless, excessive precaution deters innovation and thereby prevents firms
from competing.194

This precautionary antitrust would apply per se rules of illegality to rapidly changing markets and
innovative companies, thereby fossilizing market dynamism with immutable prohibitions amid
changing market circumstances. Judicial enforcement of antitrust laws (i.e., a common law
approach) proves far superior to regulation-based, ex ante rules of competition, especially as
markets become increasingly more dynamic.!%®

Precautionary Antitrust as Preemption on Innovation

Given that “officials charged with enforcing antitrust laws are even more inclined [than
economists] to find monopoly purposes lurking in unfamiliar or unconventional business
practices,” disruption and innovation often are conflated with monopolization.!° Against that
background, the ability of officials to enact ex ante rules prohibiting firms from competing would
inevitably lead to the outlawing of disruptive practices, since such innovations are inherently
unfamiliar to officials and unconventional to the business community. Otherwise, they would be
disruptive and potentially successful. Nobel Prize winner Ronald Coase has indeed affirmed that
“if an economist finds something—a business practice of one sort or another—that he does not
understand he looks for a monopoly explanation.” %’

For instance, blanket prohibitions of self-preferencing would lead to consumer harm. Many
companies that engage in self-preferencing strive to offer lower prices thanks to their leveraging
power and ability to imitate and innovate.!® In that regard, would ex ante legislative rules
prohibit self-preferencing by large online platforms? Would companies such as Google no longer
offer cheaper smartphones to compete with Apple’s iPhones? Would Amazon no longer offer more
affordable private-label products to compete with brand-name products, despite the commonness
of such practices in the retail market?!%°

The ability of officials to enact ex ante rules prohibiting firms from competing will inevitably lead to
the outlawing of disruptive practices, since such innovations are inherently unfamiliar to officials and
unconventional to the business community.

Also, despite the well-recognized efficiencies of price discrimination, blanket prohibitions on it
would prevent companies from increasing consumer welfare. Legislative ex ante rules would, for
example, enable the FTC to outlaw different prices for families or students purchasing Microsoft
Office or allow the FTC to outlaw Apple One (which bundles six digital services into one
subscription). What would be the consumer benefits? Nothing. Only less-integrated, less-efficient
rivals would benefit from these blanket prohibitions that ignore countervailing consumer benefits.
Obviously, given the current populist narrative of “big is bad,” it is likely that these blanket
prohibitions would only apply to large online platforms, similarly to how many antitrust bills
discriminate against these large online platforms.!©

Consequently, in addition to generating consumer harm, these blanket prohibitions only targeting
a narrow range of companies would inevitably cause unfair competition (rather than fair
competition) since regulators would distort the level playing field.
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Indeed, to illustrate from these examples, how fair would the competition be if Google were not
allowed to offer cheaper alternatives to compete with Apple’s iPhone, but Huawei could?!!! Also,
would Microsoft be precluded from offering different prices for its Microsoft Office’s software
suite, whereas its rival WordPerfect Office could offer student prices? Finally, would Apple be
prohibited from providing one bundled subscription of six digital services only because Spotify
considers such a bundle anticompetitive?!!? Prohibition of innovative efforts looms large with ex
ante rules of per se illegality in fiercely competitive markets.

The risks of false positives increase whenever companies are disruptive. But blanket prohibitions
of disruptive practices would harm consumers. Consumers would not benefit from innovation,
and companies would be deterred from innovating as they would internalize these prohibitions or
anticipate prosecutions.

But ex ante rules of competition, such as those envisaged by the FTC under Section 6(g), are
blanket prohibitions: They are per se rules of illegality precluding the essential balancing
exercise inherent to the rule of reason. Countervailing benefits justifying the practice would be
ignored at the expense of American consumers and innovation.

The dynamism of markets opposes rigid, static per se prohibitions, which inevitably will arise
from substantive rulemaking on UMC. The rigidity of ex ante rules of competition clashes with
the desired flexibility of case-by-case adjudication of antitrust rules, as Ohlhausen and

Rill noted:

In the case of bright-line conduct prohibitions, the result will be rules frozen in time and
unresponsive to rapidly changing industry dynamics. Unlike case-by-case adjudication,
which benefits from the continued evolution of economic and industrial learning,
substantive unfair methods of competition rulemaking would rely on static and potentially
inaccurate views of how markets function. Any such misguided rules would then require
additional rulemaking or an act of Congress to correct, undermining the flexibility of future
FTC adjudications.!!3

Therefore, not only is substantive UMC rulemaking susceptible to congressional and judicial
backlashes, but it is detrimental to dynamic competition because disruptive innovations can
hastily be considered “unfair competition.”

Ex ante rules of competition such as those envisaged by the FTC under Section 6(g) are blanket
prohibitions: They are per se rules of illegality precluding the essential balancing exercise inherent to
the rule of reason.

Preemptively prohibiting certain conduct by innovative companies based on UMC would
inevitably lead to a precautionary logic whereby a reversed burden of proof would deter
companies from innovating and disrupting their competitors at the very expense of the benefits
of competition. In other words, since the precautionary principle runs counter to innovation
considerations, precautionary antitrust through Section 6(g) of the FTCA would harm innovation,
with prohibitions taking precedence over disruptions.
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Despite the likely unlawful American precautionary antitrust under Section 6(g) of the FTCA and
its harmfulness in deterring innovation, new FTC management may very well engage in it,
particularly in two specific areas of law: noncompete clauses and exclusionary contracts.

The FTC’s Envisaged Areas of Precautionary Antitrust

President Biden’s Executive Order on Competition issued in July 2021 identifies “noncompete
clauses and other clauses or agreements that may unfairly limit worker mobility” as subject to
“exercise of the FTC’s statutory rulemaking authority.”*!* This is interpreted as mandating the
FTC to engage in substantive rulemaking for noncompete clauses.!!®

Also, the executive order encourages the FTC to exercise its statutory rulemaking authority
concerning a number of practices. Consequently, the FTC solicited in August 2021 public
comments on “contract terms that may be harmful to fair competition.”!®

Additionally, the Open Markets Institute, together with other advocacy groups, petitioned the FTC
in 2020 for “rulemaking to prohibit exclusionary contracts.” !’

Noncompete Clauses and Other Labor-Related Agreements

Two fundamental traits traditionally characterize the legal treatment of noncompete clauses in
employment contracts. First, state laws preempt federal law. And second, analysis of the
reasonableness of the clauses remains essential.!'® These two fundamental traits are in jeopardy
today. Indeed, thanks to Section 5 UMC rulemakings, bolstered by President Biden's executive
order, the Neo-Brandeisian FTC plans to preemptively prohibit noncompete clauses through ex
ante legislative rules.

Before delving into the excessive precautionary logic of banning noncompete clauses per se
rather than addressing them on a case-by-case basis at the state level, it is essential to note that
no-poaching agreements are largely anticompetitive and do not deserve deferential antitrust
treatment.!'® Indeed, conducive to a cartelization of the labor market, no-poaching agreements
involve employers undermining competition between workers through commitments not to poach
one another’'s employees. Agencies are right when they consider:

An individual likely is breaking the antitrust laws if he or she agrees with individual(s) at
another company about employee salary or other terms of compensation, either at a
specific level or within a range (so-called wage-fixing agreements), or agrees with
individual(s) at another company to refuse to solicit or hire that other company’s
employees (so-called “no poaching” agreements).!2°

Unsurprisingly, the result of these cartel-like commitments is deflated wages, reduced worker
competition and mobility, and reduced incentives to innovation since investments in human
capital decrease. No-poaching agreements are antitrust violations whenever interested firms have
market power, and are UMC whenever firms do not hold market power.

Beyond no-poaching agreements, noncompete clauses constitute centuries-old practices that
may either be anticompetitive or pro-competitive, depending on a wide range of factors and
market circumstances. Indeed, if noncompete clauses restrict workers’ mobility and
entrepreneurship without justifiable business considerations, then they are anticompetitive.!?
However, if noncompete clauses proceed from legitimate business considerations, then they may
incentivize investments in human capital, thereby generating innovation and increased
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competition on human capital. These legitimate business considerations can be the protection of
trade secrets and other intellectual property rights, the organization and internal efficiency of
franchises, the internal efficiency of platforms, and the need to recoup essential investments in
human capital.!?2

More than the substance and presence of noncompete clauses, the more concerning aspect is
that 8.8 percent of employees have “unknowingly signed at least one such provision that they
discovered only at some later date.”!?® It is thus more the lack of full consent and transparency
than the presence of noncompete clauses that can be a source of concern. Labor regulations and
employment law—not antitrust laws—can readily address those concerns that are excessively
applied to large companies.

Be that as it may, noncompete clauses are limited to just 1 percent of the population.!?* Also,
the extent to which these clauses are “anticompetitive” differs from state to state. But most
importantly, states decide whether to allow, prohibit, or apply a reasonableness test to
noncompete clauses.

Figure 1: Lawfulness of noncompete clauses as of 2021'%
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Remarkably, the State of California prohibits noncompete clauses except for instances when
trade secrets are involved.!?® The State of North Dakota prohibits noncompete clauses whose
reach extends beyond “a reasonable geographic area.”'?” And Oklahoma prohibits noncompete
clauses “as long as the former employee does not directly solicit the sale of goods, services or a
combination of goods and services from the established customers of the former employer.” 128
These three states aside, the federal government, let alone the FTC, has neither the legal nor
economic grounds to restrict nationwide noncompete clauses, especially when most states have
allowed them for centuries.
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One of the first recorded competition cases involved a noncompete clause. In Dyer’s case
(1414), John Dyer had broken his promise to a competitor (the plaintiff) not to practice the trade
of dyeing in his hometown in England for a half year.'?° The judge ruled for Dyer, saying the
agreement went against common law and was therefore invalid, resulting in a common-law
approach contributing to a judge-made law of noncompete clauses for centuries.

This sensible approach led to a better understanding of the reasonableness of nhoncompete
clauses.'3® Common law seeks to minimize trade restrictions while allowing for legitimate
business practices that contribute to efficiency, innovation, and investments in human capital.!>!

Noncompete clauses have an economic rationale that essentially benefits both employees and
employers. They resolve the principal-agent problem (when the priorities of an authorized agent
or representative conflict with those of the person or group they represent).'3? Employers

must demonstrate their reasoning, and judges are then able to amend noncompete

clauses accordingly:

In many states, the employer bears the burden of showing that restrictions are both
reasonable and necessary to protect against unfair competition. While some states might
enforce this agreement, a state’s courts often are allowed to “blue pencil” noncompete
provisions to those aspects that are absolutely necessary to prevent a competitor from
gaining an unfair advantage.!3*

The new FTC ignoring this centuries-old evolution favoring ex ante rules of blanket prohibitions
would override states’ powers, go beyond the FTC’s regulatory limits, and harm employees and
employers equally. If a legislative body has to prohibit noncompete clauses despite their
economic rationale, it is Congress, not the FTC.!34

Exclusionary Contracts

Together with its solicitation for public comments on contract terms that may harm competition,
the FTC enclosed a “Petition for Rulemaking to Prohibit Worker Non-Compete Clauses,” and also
a “Petition for Rulemaking to Prohibit Exclusionary Clauses.”'3® This latter petition reveals that
the FTC wants to move beyond unreasonable blanket prohibitions of noncompete clauses to
blanket prohibitions of specific exclusionary provisions in contracts between business partners.

Exclusionary contracts are a vague and undefined legal notion and could become unlimited in
scope should they be subject to the FTC’s rulemaking authority. Exclusionary contracts as
exclusive dealings generally generate pro- and anticompetitive consequences, which cannot be
addressed under rules of per se illegality.'3¢ The efficiency and innovation rationales of
exclusionary contracts lie in the ability of firms to maximize their returns on investments in
proprietary assets, thus excluding rivals from the use (and abuse) of those assets. In turn, the
incentives for investments and the ability to generate innovation are preserved.

To illustrate, assume that a supermarket cannot insert in its contract with third-party sellers
certain clauses that provide for exclusion should the third-party sellers breach one of the
fundamental obligations, such as shelving fees, inherent to leasing shelf space in that
supermarket. Absent such clauses, the third-party sellers are incentivized to appropriate shelf
space at the expense of both other third-party sellers and, more importantly, the supermarket
itself. Accordingly, the supermarket invests less in assets it no longer controls, despite being the
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owner of those assets. Consequently, investments and innovation decrease, and consumers enjoy
a lower-quality supermarket with lower choices of product brands.

This illustration can be extrapolated to tech platforms on which digital supermarkets and app
store owners need to design contracts with exclusionary clauses to ensure qualitative features
beneficial to consumers and innovation.

Consequently, given the economic rationale of exclusionary contracts when property rights are
taken seriously, the law has consistently applied a rule of reason to exclusive dealings. For
instance, in the seminal case of Jefferson Parish, the court argued that “exclusive dealing is an
unreasonable restraint on trade only when a significant fraction of buyers or sellers are frozen out
of a market by the exclusive deal.” %’

Exclusionary contracts are a vague and undefined legal notion, and could hecome unlimited in scope
should they be subject to the FTC’s rulemaking authority.

Given all the economic literature and the evolution of case law, it appears clear that exclusionary
contracts need to be tested for reasonableness. Indeed, as Manne and Dauer noted, “There is
thus broad consensus among economists that these restraints should not be subjected to per se
prohibitions, and that rule of reason analysis (or even, according to some, per se legality) is
appropriate in these settings.” '8

Vertical integration generates considerable benefits costly market transactions could otherwise
theoretically achieve only at a much greater cost to consumers.** In other words, the ability to
restrict and exclude within vertical integration enables greater investment and cost-saving
efficiencies to benefit both consumers and innovation. 4

However, against the economic evidence that vertical integration and vertical restraints foster
efficiency and innovation thanks to the avoidance of the principal-agent problem, Neo-
Brandeisian advocates argue that the FTC must per se prohibit exclusionary contracts that
nevertheless constitute the backbone of efficient distribution channels at the benefit

of consumers:

Given the real evidence of harm from certain exclusionary contracts and the specious
justifications present in their favor, the FTC should ban exclusivity with customers,
distributors, or suppliers that results in substantial market foreclosure as illegal under the
FTC Act. The present rule of reason governing exclusive dealing by all firms is infirm on
multiple grounds.!#!

Again, the béte noire is the rule of reason. The ability of defendant companies to economically
justify their practices on an efficiency basis appears unfeasible, while blanket prohibitions of
standard business practices are considered acceptable. The foundations of capitalism tremble as
the freedom of contract appears severely curtailed. Preemptive prohibitions, irrespective of the
merits of the banned conduct, thus become widespread. Precautionary antitrust becomes
enshrined in a misguided law enforced by an unrestrained FTC.

Congress and the courts would hardly accept the FTC engaging in substantive rulemaking to
prohibit per se exclusionary contracts, such encroachments in a market-based economy whereby
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market actors remain free to intensify their commercial relationships with some business partners
and not with others—or else Congress and the courts would implicitly turn every company in
America into a de facto public utility micro-managed by politicians and regulators.

The unrestrained FTC needs to face opposition in its appeal for precautionary antitrust.
Preemptive prohibitions go against basic economic knowledge and centuries-old jurisprudence
based on reasonableness (or rule of reason) only to embrace unreasonableness and arbitrariness.

BEYOND PRECAUTIONARY ANTITRUST: DYNAMIC ANTITRUST

The assault on the rule of reason illustrates a disdain for efficiency and innovation considerations
brought forward by defendant companies and deliberate neglects the need to preserve the
enforcement of antitrust laws characterized by judge-made law. Indeed, it is illustrative of a more
profound, more transformational shift of antitrust laws by Neo-Brandeisians now running the
FTC. It represents the end of antitrust as a prosecutorial tool to prohibit anticompetitive practices
in favor of ex ante regulatory rules as a proscribing tool to prohibit disruptive practices. In other
words, preemptive blanket prohibitions do not merely suggest excessive interventionism by an
unrestrained FTC. More importantly, they signal regulators’ preference for the status quo and
their distaste for disruption.

Blanket prohibitions cannot accommodate disruptive practices because these practices shake up
the status quo in an authentic and legally unwary way. When bans are enforced through
presumptions rather than per se rules of illegality, the reversed burden of proof deters innovative
companies from upsetting the market structure, thereby reinforcing the status quo at the expense
of innovation and consumers. The willingness of regulators to escape the debate between false
positives (over-interventionism) and false negatives (under-interventionism) is illustrative of the
growing and irrepressible trend to disregard false positives in favor of false negatives.

Preemptive blanket prohibitions do not merely suggest excessive interventionism by an unrestrained
FTC. They signal regulators’ preference for the status quo and their aversion for disruption.

According to the precautionary motto “better safe than sorry,” the European Commission
proposed the DMA because, allegedly, only ex ante regulatory rules can prevent hypothetical
harm from materializing before it is too late.!*?> The FTC now models its aggressive reform agenda
regarding both Section 5’s rulemaking authority, and Section 6(g)’s UMC rulemakings on the
same precautionary logic. Competition issues, which are disparaged for being time-consuming
and too sensitive to defendants’ rights, can presumably no longer be resolved in courts. In the
footsteps of the European Commission, bright rules and blanket prohibitions enforced
preemptively seem to be the FTC’s new plan.

This American precautionary antitrust takes place after the European precautionary antitrust. The
so-called “Brussels effect” and its precautionary principle (rather than an innovation principle) is
applauded in Europe as the lodestar of a cumbersome regulatory framework. Should the United
States find inspiration in Europe’s existential adherence to the precautionary principle for
competition matters?

If one takes innovation seriously, the answer seems to be no. Nevertheless, without sufficient
legal basis and against basic economic rationale, the FTC has already chosen its path: importing
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European precautionary antitrust into the United States at the expense of consumers and
America’s leadership in innovation.

Precautionary antitrust is an assault on the judge-made antitrust laws, disregards the rule of
reason, and wages war against efficiencies and innovation. In reverse, case-by-case enforcement
of antitrust laws, adherence to the rule of reason to balance legitimate business interests, respect
for the rule of law in adjudicative processes, and a genuine concern for efficiencies and
innovation constitute the current fundamentals of antitrust enforcement.

In the footsteps of the European Commission, bright rules and blanket prohibitions enforced
preemptively seem to be the FTC’s new plan.

Should antitrust enforcement be improved? Of course, it should, as in any area of law—but only
at the margins. Antitrust enforcement needs to shift from an excessively static view of
competition toward a more dynamic view of competition. An evolutionary perspective of antitrust
matters would embrace the Schumpeterian insights of creative destruction whereby market power
enables efficiencies (and does not necessarily constitute an abusive practice), corporate size
signals both possible efficiencies and possible weaknesses, innovation drives competition (rather
than competition simply driving innovation), and competitive constraints materialize from the
ability of firms to nurture dynamic capabilities rather than their predefined positions in a given
market structure.

Antitrust enforcement can become accommodating, with dynamic competition relying on
competition through innovation and static competition relying on price competition. In short,
antitrust must become dynamic—or “dynamic antitrust.” 143

The principles of dynamic antitrust improve current antitrust enforcement and squarely oppose
precautionary antitrust. Dynamic antitrust relies on a judge-made law wherein evolutionary
economics meet an evolutionary application of the law through the adjudicative process.
Precautionary antitrust fossilizes the market and rigidifies the institutions through inevitably
obsolete ex ante competition rules.

The Neo-Brandeisian FTC engages in substantive rulemaking despite lacking valid legal
justification, not to mention the tremendous costs to be anticipated with ex ante rules. In
that regard, it echoes European precautionary antitrust with its version of American
precautionary antitrust. 44

Such a regulatory surrender by the FTC (to the benefit of the European Commission) is taking
place during a critical time when innovative companies are both engaging in disruptive practices
in an increasingly fierce global competition and calling for the adoption of principles of “dynamic
antitrust” as radical antinomy of the precautionary antitrust the Neo-Brandeisians are regrettably
choosing to embrace at the expense of American consumers and innovation. Another path for
antitrust is possible—and much needed. !4
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